IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
WESTERN DI VI SI ON

SNOW LAKE SHORES PROPERTY
OMERS CORPORATI ON
Plaintiff
V. NO. 3:93CV53-B-D

UNI TED STATES FI DELI TY

& GUARANTY,
Def endant

VEMORANDUM OPI NI ON

Thi s cause conmes before the court upon the notion of def endant
United States Fidelity and Guaranty ("USF&G') for summary judgnent.
The plaintiff has responded. After consideration of the record the
court now rul es.

On or about Decenber 17, 1991, the Snow Lake Spillway, | ocated
in Benton County, M ssissippi and owned and operated by plaintiff
Snow Lake Shores Property Oamers Corporation (hereinafter "Snow
Lake"), coll apsed while a concrete m xer was on top of the spillway
making repairs to it. The plaintiff was insured through a
commercial property insurance policy issued by USF&G which, in
relevant part, through a supplenental declaration provided
I nsur ance:

On Water System concrete block punp house,
| ocated E/S of |ot 233, Snow Lake Drive, Snow
Lake Shor es.

On Water System concrete block punp house,

|l ocated WS of Lake View Drive, Snow Lake
Shor es.



Contendi ng that the reason for the coll apse was the existence of
| eaki ng pipes within the interior of the spillway that caused the
soil surrounding said pipes to erode thus weakening the spillway,
the plaintiff reported the loss to the insurance conpany and
subsequently nmade a claimfor coverage, which claimwas denied on
April 23, 1992. USF&G now relies upon the follow ng exclusions in
denyi ng cover age!:

2. Property Not Covered
Covered Property does not include:

d.'B}idges, roadways, wal ks, patios or other
paved surf aces;

ﬁlluhdérground pi pes, flues or drains...

In this dispute, it is clear that to the |language utilized in
the above policy provisions and suppl enmental declarations nay be
ascri bed contradi ctory meanings. This is clear to the court sinply
by review of the defendant's contentions regarding their proper

construction.? Now finding that the policy is at best anbi guous

Wt hout benefit of the plaintiff's theory of the case when
denying the claim USF&G relied upon exclusion only 2(d).

2" f JUSF&G i ntended to provide coverage for the water system
inits entirety] the suppl enental decl arati ons woul d have provi ded
coverage for 'the water system' Instead, the suppl enental
decl arations specifically carve out the two punp houses 'on the
water system' with no reference to the water systemin general."
("Menorandum in Reply to Plaintiff's Qpposition to Defendant's
Motion for Summary Judgnent or in the Alternative Partial Summary
Judgnent " p. 2). Likewise it seens not unreasonable that
suppl enmental coverage was purchased to provide coverage "On water
systenf in the sanme manner as was provided "On one story, franme
approved roof building...." The court cannot resol ve the anbiguity
made apparent by the various constructions placed upon the policy
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with regard to the disputed neanings of the policy provisions at
i ssue, the court nust leave to the trier of fact the determ nation

of the provisions' proper neaning, Hi cks v. Quaker QGats Co., 662 F

2d 1158, 1175 (5th Gr. 1981). Because the court discerns that a
genuine issue of fact remains as to the intended scope of the
policy's coverage, summary judgnent accordingly nust be deni ed.
The court nust |ikewise deny the defendant's alternative
motion for partial summary judgnent on the issue of punitive
damages. The plaintiff has provided sone evidence that the
def endant construed the |anguage enployed in the supplenental
policy provisions at issue in this case in favor of the plaintiff
in a predecessor policy on a previous occasion under simlar
ci rcunst ances and subsequently paid a simlar claim Arguing that
the defendant performed an inproper investigation of the claim
knowi ng its previous position with regard to the |anguage of the
suppl enental policy provisions, the plaintiff urges the court to
deny the notion for summary judgnent. After reviewing the materi al
submtted by the plaintiff regarding the facts bearing upon the
previous claims paynent, the court finds a genuine issue of
material fact exists on this point as well, the nature and extent

of the claiminvestigation.

provisions by the parties, any of which the court views as
r easonabl e.



An order in conformance with this nmenorandum opinion wll
i ssue.

TH'S, the day of August, 1994.

NEAL B. BI GEERS, JR
UNI TED STATES DI STRI CT JUDGE



